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SHOENBEKGER vs. WATTS. 553 

District Court for the City and County of Philadelphia. 

SHOENBERGER VS. WATTS. 

Defendants executed a bond with warrant of attorney, for $28,000, payable " in 
specie, current gold and silver money of the United States," and "that no exist- 
ing law or laws, and no law or laws which may be hereafter enacted, shall ope- 
rate, or be construed as operating to allow payment to be made in any other 
money, than that above designated;" "the said obligors expressly waiving the 
benefit derived or to be derived from such law or laws." 

Judgment was entered and fi. fa. issued, in which the sheriff was required to levy 
the debt and interest "in specie, current gold and silver money." The Court, 
on motion, set aside the fi. fa. and held; That the fi. fa. was irregular ; as a final 
judgment is necessarily for lawful money, and is payable in any money which 
the law has made a legal tender. 

The facts of the case will appear in the opinion of the Court, 
which was delivered by 

Hare, J. — The defendants in this case, Henry Musselman and 
Henry M. Watts, executed some years ago a bond to the plaintiff, 
conditioned for the payment of twenty-eight thousand dollars, not 
as such instruments are usually worded, in lawful money, or law- 
ful money of the United States, but "in specie, current gold and 
silver money of the United States." 

This peculiarity in the wording of the condition, which was, 
when written, mere tautology or surplusage, as being a needless 
expression of that which the law would have implied if it had not 
been expressly stipulated, has since acquired significance, and 
become a stipulation for that which the law no longer implies, and 
perhaps will not enforce or sanction. For, by the passage of a 
recent and well known Act of Congress, Treasury notes of the 
United States have been raised to an equality as money with gold 
and silver, and declared to be a legal tender for the payment of 
all debts. The constitutionality and binding force of this act are 
not denied by the plaintiff, who has expressly waived bringing 
them in question, but he insists that it is not applicable to a 
contract, which, like the present, provides expressly, that the 
payment shall be made in gold or silver, and thus impliedly 
negatives the right to pay in paper. He has accordingly entered 
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judgment on the warrant of attorney accompanying the bond and 
reciting its condition, and issued an execution by -which the 
sheriff is required to levy twenty-eight thousand one hundred and 
fifteen dollars out of the goods and chattels, lands and tenements 
of the defendants, not as such writs ordinarily run, in lawful 
money of Pennsylvania, but " in specie, current gold and silver 
money," in the words of the condition of the bond. This writ the 
defendants ask to set aside as without warrant, unusual and 
illegal ; and we have consequently to determine first, whether the 
special agreement on which the plaintiff relies is legal, and one 
for which the law will give a remedy ; and next, if it be so, 
whether the summary remedy which the plaintiff has chosen has 
been chosen rightly, and is well founded in point of law. 

The familiar maxim, quilibet potest renunciare juri pro se intro- 
ducto, implies what we know from other sources, that men are in 
general free to contract as they think proper, and may, ordinarily 
speaking, make any bargain, which suits their pleasure, the law 
not caring, and indeed not being able to ascertain whether what 
has been agreed on between persons who are sui juris, and not 
destitute of ordinary capacity, is wise or foolish, beneficial to 
both, or advantageous to neither of the contracting parties. When, 
however, a contract is contrary to law, and attempts to do or 
regulate in one way, that which the legislature has declared shall 
be done in another, the law may, and often will pronounce the 
contract void, especially if the matter be one in which the whole 
community has an interest, and which does not exclusively con- 
cern the individuals who have made the contract. A debtor may 
renounce the protection of the statute of limitations after it has 
taken effect in his favor, and barred the debt, but he cannot do 
so in the first place in making the contract in which the debt 
originates. No covenant, in or at the time of executing a mort- 
gage, can be so binding as to preclude the mortgagor from 
redeeming the mortgaged premises, or even limit the time within 
which the right may be exercised, although his control over it is 
for all other purposes absolute, and he may, if he pleases, cede it 
to a stranger for nothing. Examples might be multiplied, but 
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these are sufficient to show the necessity for drawing the line 
between what may and what may not be renounced lawfully, and 
the difficulty of drawing it correctly. There is nothing in which 
the public at large have a greater interest than in the currency, 
which is to the social system what the circulation of the blood is 
in the natural body, which brings to the laborer the reward of 
toil, to the merchant the returns of commerce, to the agriculturist 
facilities for exchanging his productions, which is literally and 
without overstatement, the means of luxury, of comfort and of 
daily bread to each and all in their several stations. It feeds and 
supplies the community in peace, it arms and maintains the 
soldier, who is the defence of the state in war ; it is next to light 
and air, and beyond all secondary and artificial agents, the most 
general, the most pervading and powerful influence, and that on 
which most depends. Its uniformity, its stability, its security, 
and still more, the confidence felt in its security, are in their turn 
the springs on which it rests, and by which alone it can perform 
its vast and delicate functions. Hence, the power of saying what 
shall be money, at what rate money shall be taken, and what it 
shall be worth, has, in all civilized countries, and almost from the 
outset of civilization, been deemed one of the badges and attri- 
butes of sovereignty, and assigned to the central and supreme 
authority of the state, as that which may indeed be perverted or 
abused, but which, yet abused or not, must be exercised uniformly, 
and according to some common rule, in order to be of utility at 
all. This being the object and design for which the coining and 
money-making power was given to the government of the United 
States in common with all other governments, we may well doubt 
whether, when that government has exercised its high prerogative, 
by deciding that certain modes or forms of value shall all be 
money, and all be money equally, that the same nominal quanti- 
ties of each shall be worth as much as any of the others, it can 
be competent for the citizen to discriminate in a matter where 
the law of the land has refused to distinguish, to make a bargain 
excluding those with whom he contracts from a means of payment 
which the law has decided shall be open to, and available for all, 
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and incumber them with a debt of a new and special nature, not 
capable of being discharged in the way in which ordinary debts 
are by law payable. Congress, in the exercise of its supreme 
authority, declares that gold, silver and Treasury notes shall be 
legal tender for the payment of all debts, that a debtor who 
comes with these, or any of them in his hand, and proffers them 
to his creditor, shall be freed from all further obligation, that all 
liability on his part either in person or property shall forthwith 
cease. Not so, says the creditor ; by the magic of a few words in 
this paper, I will create a debt and impose an obligation, to which 
the enabling and beneficial provisions of the statute shall not be 
applicable, which gold, which silver or which government paper 
shall not be capable of extinguishing, which must be paid in a 
particular way of my own choosing, that will, as I think, be more 
beneficial to me, whatever may be its effect in depriving my debtor 
of the right of choice given him by Congress. Surely, this is to 
run counter, not only to the spirit, but to the very letter of an 
act which applies in terms to all debts, without excepting any, or 
in any way providing or implying that there may or can be a 
right to create debts to which it shall not apply. 

These considerations certainly have much weight, and may well 
induce a doubt, whether a contract, by which a debt must be paid 
only in one form or mode to the exclusion of others, which, in the 
eye of law, are of equal validity, and in which it has declared, 
that all debts shall be payable, is consistent with public policy, or 
legally good and valid. But there is another line of argument 
tending nearly, if not directly to the same result, and which may 
be regarded as a corroboration of that pursued above. If an 
agreement for payment in gold and not in silver, or in silver and 
not in gold or Treasury notes, be legally binding, it is still but an 
agreement, which will not be specifically enforced if broken, or 
admit of any other remedy than an award of damages as compen- 
sation for the breach. If, for instance, the stipulation is for gold, 
and silver only is tendered, or for silver and the tender be in 
paper, the compensation due, the damages adjudged, will depend 
on the difference between what was due and what was offered, or 
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between gold and silver in the one case, and gold and paper in 
the other. But by the Constitution of the United States, Con- 
gress has power "to coin money and regulate the value thereof," 
and has exercised that power by declaring, that a hundred pieces 
of silver of a certain weight and fineness shall be of the same 
value as a hundred pieces of gold of a certain other weight and 
fineness, or in other words, that a hundred dollars shall be worth 
a hundred dollars and no more, whether tendered in silver or in 
gold. Whenever, therefore, it shall become the province of a 
court and jury to ascertain the compensation due to a man who 
has bargained for gold and had silver offered to him, or has bar- 
gained for silver and been met with a tender of gold, it will pro- 
bably be the duty of the court to instruct the jury that there is 
no damage, or that the damage is but nominal; that what was 
proffered under the contract was legally equivalent to that which 
the contract called for ; that the party plaintiff is not, in contem- 
plation of law, injured, and is simply entitled to a verdict for the 
amount of the debt without costs or interest. It is true, that a 
visit to a board of brokers or other place of business, where coin 
is bought and sold as merchandise, might lead to a different result, 
and show at one time, that a hundred dollars in silver is far from 
having the same value as a hundred dollars in gold, and at another, 
that a hundred dollars in gold is less valuable than a hundred 
dollars in silver. But there are many cases in which the legal 
measure of damages is different from the real, and where the law 
stops short of compensation for the full amount of the injury for 
reasons which need not be detailed here, but which would recom- 
mend themselves to all if there were time to state them. This is 
especially true where money is in question, and where the wrong 
consists in the breach of an agreement for the payment of money, 
as distinguished from one for the delivery of things of any other 
description. A merchant's credit and fortune may have been 
ruined, the most favorable opportunity for speculation may have 
been lost, the most profitable bargain or enterprise abandoned in 
consequence of the impunctuality of a debtor, and yet the creditor 
will be confined to a recovery of the debt with six per cent, interest 
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during the time that payment has been delayed, and proof that 
the compensation thus given is insufficient and falls far short of 
the real loss, rejected as wholly immaterial in point of law. Even, 
therefore, if a stipulation that what the law declares a legal tender 
shall not be so, or that a debt shall be payable in one kind of 
legal currency to the exclusion of others, is not to be set aside 
summarily as contrary to public policy, it must still, as it would 
seem, fail of effect, when brought to the test of an attempt to 
enforce it by a suit for damages. 

I am, however, reminded by counsel, that the bond on which 
the plaintiff seeks to recover in this instance, besides stipulating 
for payment in gold and silver money of the United States, also 
stipulates " that no existing law or laws, and no law or laws which 
may be hereafter enacted, shall operate, or be construed as ope- 
rating to allow payment to be made in any other money, than that 
above designated;" "the said obligors expressly waiving the 
benefit derived, or to be derived from such law or laws;" and 
these clauses are said to be at all events binding, and to entitle 
the plaintiff to insist on the terms of the bond, whatever might 
have been the rule if they had not been introduced. But, with 
every disposition to give weight to this argument, which was care- 
fully considered by the Court in consultation, I am unable to see 
that it varies the case, or renders anything that has been said 
hitherto inapplicable. If the subject-matter of this contract is 
such that it may be dealt with freely at the pleasure of the parties, 
irrespectively of the words of the statute, then their express 
agreement that the bond should be paid "in specie," should have 
that effect given to it which they must be presumed to have in- 
tended, and the debt be treated as one which gold and silver can 
alone satisfy. But if, on the other hand, as I have endeavored to 
show, and think most probable, the matter is one which the law 
reserves exclusively for its own action, and will not suffer to be 
touched by any private or inferior hand, then a stipulation that 
it shall not be regulated by the law, must, necessarily, be void and 
inoperative. It is obvious that parties cannot nullify the pro- 
visions of a statute, by anticipation, on any point where they 
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would necessarily be bound by them, if the statute had been 
passed ; and that the question whether a contract is contrary to 
law, is to be solved by looking at the law and the contract, and 
seeing whether the one contravenes or is opposed to the letter and 
spirit of the other, and not merely by considering whether the 
law was made before the contract, or the contract before the law. 
The State Legislatures are, indeed, by the Constitution of the 
United States, prohibited from impairing the obligations of con- 
tracts, but there is no such restraint on the National Legislature, 
and when the power of Congress is exercised retrospectively as it 
ordinarily is, and in the nature of things generally must be in 
legislating with reference to the currency, and declaring what 
shall be money and what money shall be worth, it will apply as 
effectually to past debts as to those which are subsequently con- 
tracted, notwithstanding anything which may be said to the con- 
trary in the agreement in which the debt has its origin. 

It is, however, unnecessary to express a final opinion on these 
points, which concern the plaintiff's right under the contract, 
because it is clear that even if he has the right which he claims, 
he has mistaken the remedy, and must resort to a longer and less 
direct path than that which he is endeavoring to pursue. If a 
bond were conditioned for the payment of a certain number of 
bushels of wheat, or for a specific amount of foreign coin, every 
one would admit that the entry of judgment on a warrant of 
attorney accompanying the bond, would not justify the issuing of 
an execution addressed to the sheriff, and commanding him to sell 
the goods and chattels of the defendants for, and payable only in 
the wheat or coin which he had promised to give, and which he 
was in default for not giving, because the proper redress would lie 
in a scire facias or other proceeding on the judgment, of a nature 
to bring the injury inflicted by the breach before a court and jury, 
and enable them to ascertain its exact nature, and what amount 
of damages should be awarded by way of compensation. And it 
would seem very plain that the same course must be pursued when 
the condition is for the payment of a particular sort of domestic 
currency, to the exclusion of every other. If the breach of a con 
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dition to pay in gold and not in silver, or in silver and not in 
treasury notes, be an injury in the sense in which injury implies 
a violation of legal right, as distinguished from the infliction of 
loss or damage without legal wrong, still the amount of the 
injury is obviously a question of fact depending on the state 
of the market for bullion when the default occurs, and requir- 
ing the introduction of evidence on one side, or on both, for 
its proper adjustment. Like other questions of the same sort, it 
should therefore be tried by a jury, and solved by their verdict, 
guided by the charge of a court. But the plaintiff, instead of 
pursuing this course, has entered a judgment on the bond, which 
he has treated as final, and not interlocutory, by proceeding at 
once to execution. Now, a final judgment in debt, covenant, or 
assumpsit, or indeed in any proceeding instituted for the recovery 
of money or damages, is necessarily a judgment for so much law- 
ful money, payable in any money which the law esteems lawful, 
and has made a legal tender when other payments are in question. 
Whatever the contract may have been, when once pushed to a 
recovery it can have but one termination, and end in a judgment, 
not for what was contracted for, but for an equivalent for the 
breach of the contract in current coin. There may, indeed, some- 
times in replevin or detinue, be a recovery of a specific thing, but 
never in actions founded on contract, nor in any action for things 
generally of a specific kind or class ; the reason being that every 
judgment must be final, and furnish an exact measure of what one 
party is to give and the other to get. 

Equity may, no doubt, make a decree, and issue a writ to 
compel the performance of a contract, specifically and in terms ; 
but then the jurisdiction of equity is discretionary and special, 
controlled by circumstances, and exercised with reference not only 
to the strict legal right of the plaintiff, but to what the defendant 
may in each instance be reasonably required to do, and has it in 
his power to accomplish. And besides, equity confines this sort 
of redress ordinarily, if not exclusively, to contracts for the con- 
veyance of land, and will seldom, if ever, compel the fulfilment of 
an agreement for the sale and delivery of chattels. The writ 
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which has been issued in this instance, is in effect a decree of 
specific performance, requiring the defendants to fulfil their con- 
tract to the letter, and directing the sheriff, in the event of their 
default, to fulfil it for them, by converting their lands and goods 
not into money generally, but into the particular kind of money 
which they contracted to furnish. Such an order seems to me 
essentially contrary to the spirit in -which equity proceeds in 
enforcing contracts, and would be as little likely to receive the 
sanction of a chancellor, as of the judges of a Court of common 
law. 

It has, however, been suggested, that although the plaintiff 
could not, on a bond or covenant for payment in Spanish dollars, 
with a warrant of attorney, enter judgment and issue execution 
for Spanish dollars, there is no reason why he should not have a 
judgment and execution for silver American dollars, as distin- 
guished from gold, or payable only in gold dollars, and not in 
paper. One, and to a legal mind, sufficient answer to this is,, that 
such a judgment would be without a parallel or precedent, and 
contrary alike to the forms and spirit of the law, which always 
seeks to pass from the particular to the general, and may well be 
averse to giving force and perpetuity to a special obligation, that 
may, in the course of time and events, become difficult to execute, 
if not of impossible execution. The ordinary, wise, and invariable 
course therefore is, and has been, to refer the injury inflicted by 
a breach of contract, to the period when the contract was broken, 
to examine what the injured party would have got, if the contract 
had been then fulfilled, and what he lost by its non-fulfilment, to 
estimate this in the currency of the commonwealth, and enter 
judgment for the amount as thus ascertained ; a judgment not in 
the terms of the contract, while it drowns or merges, and having 
nothing in common with it, except that of being an equivalent in 
the general and common measure of all value, for the particular 
form of value stipulated for in the contract. A contract may be 
for the delivery of grain, but the judgment on it is not on that 
account for grain, but for as much money as the grain, if delivered, 
would have been worth at the time and place of delivery. A judg- 
Vol. 10.— 35 
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ment on a contract for doubloons would follow the same rule, and 
be not for doubloons, but for the value which the doubloons would 
have had if delivered according to the contract. "Why should a 
contract for gold dollars receive a different or more favorable 
construction, and entitle the party who seeks to enforce it to an 
anomalous judgment, not for compensation, but for the things, or 
rather for the class of things contracted for ? Judgments should 
be so shaped and moulded that the benefit to one party may be 
attained with the least amount of injury to the other, and this is 
what the law has done by rendering them for currency generally, 
and leaving the defendant free to choose that sort of current 
money which can be obtained with the least difficulty ; but a judg- 
ment and execution solely for gold, or exclusively for silver, 
might impose a burden on the defendant which he ought not to 
be compelled to bear, and lead to the sacrifice of his property 
without any corresponding advantage to the plaintiff. And as the 
present writ of fieri facias sins against these principles, and 
departs from the even tenor which every judgment should pursue, 
by limiting the sheriff to one particular kind of currency, instead 
of leaving the defendant free to pay, and purchasers under the 
writ free to buy in all, it is set aside in accordance with the prayer 
of the defendants. Rule absolute. 

Stroud, J., dissented. 
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ABSTRACTS OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OP PENNSYLVANIA. 1 

Contract to pay the Debt of Another, when valid. — A firm sold out their 
partnership effects to another, who agreed verbally to pay the firm debts. 
One of the firm creditors sued the purchaser for his debt, relying on the 
contract of sale, without showing that he was a party to it. Held, that 
he could not recover, for the agreement upon which the action was brought 
was not in writing and signed by the party to be charged therewith, as 
required by the Act 26th April, 1855. Shoemaker vs. King. 

i From Robert E. Wright, Esq., State Reporter, to be reported in the 4th volume 
his Reports. 



